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IN THE UNITED STATES BANKRUPTCY COYRT SE )
FOR THE NORTHERN DISTRICT OF TEXAS P12
FORT WORTH DBIVISION PR
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INTERLINK HOME HEALTH CHAPTER 1]
CARE, INC.,DEBTOR

IN RE: § %\J
§  CASENO.02-45210-DML
-§
§

MEMORANDUM OPINION AND ORDER

Before the Coutt are the yuesiions of (1) the appropriate venue as between this district
and the Distrlet of Delaware for the administration of the chapter 11 cases of Interlink Home
Health Care, Inc. (*Interlink™) and {3 subsidiaries (the “Interlink Subsidiaries™); and (2) whether
chapter 11 cases filed in the District of Delaware by Phoenix Group Corporation (*Phocnix™) and
its wholly owned subsidiary. Americare Mansgement, fnc. (“Ameticare” and, together with
Phoenix, the “Phoenix Daobtors™) can and should be transferred to this district pursuant to Fep. R.
BANKR. P, 1014. The Court heard evidence and argument on these issues on chtember 4, 2002,
As the venue issuc is presenied by motion, the C;)uﬂ will additionally consider prior proceedings
in the cases of Interlink and the Interlink Subsidiaries. This memorandum opinion and order
constitmas the Court's findings of fact and conclusions of law, FED. R. BANKR. P. 7052 and
9014.

I. Background

Interlink and the Imerlink Subsidiaries are in the business of providing home health carc.
Their largest source of revenuo is the United States Department of Health and Human Services
(“IIHS"). HHS is also Interlink’s largest unsecwrod creditor.  Phoenix is o publicly held
company which conducts business through subsidiarics including Americare. Both Phoenix and

Americare are holding componics,
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Prior to the ecommencement of Inlcrlink‘S chapter 11 casc, all of its’ issued. and
outstunding common stock was sold by Gary Humberson (“Iiumberson') to Americare. Al that
lime substantially all of the assets of Interlink were pledged 10 secure loans from both DVI
Business Credit Corporation ("DVI™) and Hcalth Care [ndustry.Fund. Lid. ("HCIF"). While
lnterlink remaing indebted to DVI,' aler .salc of the stock by Humberson to Americare, HCIF
conveved 10 Intrepid of Texas, Inc, (“intrcpid‘.;). its rights against literlink. ‘Among the jtems
transferred by HCIF to Intrepid were a siock cerlificaie in the name of Humberson representing
the rotal number of issued and outstanding sharcs of common stock of Interlink and a five page
Pledge Agreement (the “Pledge Agreement™) béaring Humberson's signature.

The Pledge Agreement provides thut “Pledgor [Humberson] hereby delivers to Securcd
Pacty certificates cvidencing, and grants to the Secured Party a . . . Security Interest in, the
Collatoral [Interlink's stock], accompanied by stock powers . . .. (Pledge Agreement, §2). The
Pledge Agreensent also provides that no portion of the collateral may be sold without the secured
pany’s wnlicn consent (Pledge Agreement, §4.3). A sale violating this covenant constitutes an
event of defaull under the Pledge Agreement.

In 57 of the Pledge Agreement, the secured party is named as pledgor’s (Humberson’s)
proxy with power to vote the Interlink stock upon the occurrence and durinyg the continuation of
an event of default. Appended as Exhibil' A 10 the Pledge Agreement is an irevocable Stock
Power for the benefit of Medcapital Funding | durpomlion (“Medcap™) signed. by Humberson.
The Court has been informed, but does not at this time find, that Medcap was a predecessor of

HCIF.

" DV1 is party (o cash collateral and financing orders in the cases of Interlink and the Interlink subsidiaries.

0
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Because Humberson did not obtuin HC[F'S written cansent 10 a sale of; his stock to
Americare,” the Pledge Agreement was in default at the tiine Intrepid acquired HCIF's loans to
Interlink, Following purchase of HCIF’s position, Intrepid therefore undertook to exercise its
rights as Humberson's praxy under the Pledge'Agrccnmnl o vote the lnterlink stock and elect a
new board of directors for Interlink. |

Afler mitial sparring with Am?ricare in state court, the directors clected by Intrepid
authorized Interlink 10 file 2 case under chapter 11 of the Bankmuptcy Code, which it did in this
Count on July 16, 2002. Americare then (iled a motion asking for various forms relief, including
dismissal of Interlink ‘s chapter 11 case. Americare took the position that the Pledge Agreement _
was not valid and therefore Intrepid could not exercise the proxy granted thereby. Accarding (o
Amcricare, since Intrepid ¢ould not vote Interlink's stock, the directors whe authorized the
chapter 11 filing had not been properly elected, and the bankrupicy filing was void.

The Court conducted hearings on Americare’s motion on July {8 and 19, 2002. During
the hearings Humberson initially testificd that the signuture on the Pledge Agreement was not
his, Upon being confronted with the original documcnt, however, he admitted to his signature
but testified he llad never signed the Pledge Agreement. Although Humberson inferred that the
page bearing his signature had been appended 10 a. new document, Americare failed to provide
suflicient evidence to overcome the prima facie validity of the Pledye Agrecment, Accordingly,
by Order cntered July'24, 2002 (the *July 24 Ordnr"), premised on findings announced in open

court on July 19, 2002, the Court overruled Americare’s motion® without prejudice to Americare

% In order to sell the stack to Amcricare, Humberson purportedly exeeuted a lost stock alYidavit.
} Because of the umquc problems pn.'u.nu.d by the coutést over control, the Court also directed appomtmcnl ol am

exaniner to nssist in préserving Intertink’s going concern value and the staius quo ante. William Burke. Esq. (the
“Examiner”’) was thereaﬁer appoinied.
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or Intrepid commencing further proceedings to address (nteepid's right 1o votc Interlink’s stock
or Americare’s ownership of the stock. Since that ruling the parties have maintained or filed the
following adversary proceedings in this Court:

Complgint No. 02-4196 - Amcricare Management, Inc. vs. Intrepid of Texas. Inc.

Complaint No, 02:4200 - Intrepid of Texas, Inc. vs. Americare Management. Inc.
Complaint No. 02-4215 - Interlink Home Health Care Inc. vs. Americare

Management Inc and Ronald Lusk

The pantics also pursued litigation in state court. Apparently in part o stop the slate court
litigation, on August 21, 2002, Phoenix and Americare filed chapier 11 petitions in the District of
Dclawarc. Besides bringing & halt t0 the siate court litigation, the Phoenix and Americare lilings
stopped pendiny litigation in this Court. Intrepid and Interlink proruptly filed a motioa in the
bankruptcy court for the District of Delaware pursuant to FED. R. Bankr. P. 1014(a) (the
“Delaware Molion™) asking that the Phoenix and Ame'rilcare cascs be transferred to this distriet,
The Delaware Metion remains pending al this writing.

Al an August 23, 2002 status conference, the Court observed that the issue of venve might
ultimately be resolved such that the cases of Interlink and the Interlink Subsidiaries would be
moved to Dc_lsware.' Betause of a difference in case law between the Fifth Cireuit and the Third

Circuit,” the Court's statement prompted HHS (0 withhold payments due to Interlink and the

The Court ulse noled that the Phoenix and Anericare cases mighi be transferred to Texas, ur al! cases might be
administered in the districts of their filing.

Compare n re University Med. Cur., 971 F.2d 1065, 1078 (34 Cir. 1992) (concluding that recoupment of
Medicarc overpayments from different cost years is o violation of the automatic stay), with, United States
Abatement Corp. v. Mobil Exploration and Producing U.5.. Inc. {/7 e United States Abatement Carp.). 79 F.3d
393, 398-400 (Sth Cir. 1996) (employing broad interpretation of recoupment dactrine).  See wlse Jn re AHN
{Iomecare, LLC, 222 B.R. 804, 811-12 (Banks. N.D. Tex. 1998) (declining to foltow Third Cireult's restrictive
approach (o recoupmient of Medicare overgayments. and allowity recoupment nf avemaynwnts froo prior cost
vears against currens cost year). )
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Interlink Subsidiaries. Since this put ln;crlink‘s \'cry survival in jeopardy, the Co;m convaned
another status conference on August 29, 2002, Following that hearing, perceiving that it was
critical to address the venue issues as soon as possible, the Court entered a Memorandum Order
(the “August 29 Order™) directing that Americare, HIIS and Interlink, inter atia, would have
until 4:00 p.m. on August 30, 2002, 10 ﬁle.in this Court any motion pursuant to FED, R. BANKk.
P. 1014 regadding the venue of the cha.pter 11 cases of Interlink, Amneticare and Phoenix. The
Court also set 4 hearing (or September 4, 2002 on any such motiong as might be filed,

II. Positions of the Parties

HHS, the Phoenix Debtors, and Interlink filed, respectively, the following papers prior to
the September 4, 2002 hearing:
1, Bankruptey Rule 1014 Motion to Transfer Venue {the “HHS Motion™);

2. Responsc of the Phoenix Group Corporation and Americarc Management, Inc. to
Motion of Tommy Thompson, Secreiary of the United States Department of g
Health and Human Services, to Transfer Venue and Cross-Motion. Pursuant to
Bankruptcy Rule 1014(b), for Transfer of Venue of Chapter 11 Cases of Interlink
Homg Health Care, Inc. er wl. to the District of Delaware (the “Phoenix Motion™);
and

3. Debtors’ Response to the Phocnix Group Corporution and Amcricare
Management, Inc.'s Cross-Motion. Pursuant to Bankruptcy Rule 1014(h). for '
Transfer of Venue of Chaper 11 Cases of Interlink Home Health Care, Inc., er al.
to the District of Delaware; and Response and Limited Objection 10 Motion of
Tommy Thompson, Secrctary of the United States Department of Health and
Human Services, to Transfer Venue (the “Interlink Response™)
At the Scptember 4, 2002 hearing, the parties al] brcsentcd argument to the Court, and Interlink '
provided the testimony of the Examiner and Karen Stevens, one of its Court-approved outside

sccountants.
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A, HHS

By the HHS Motion, HHS asks that this Court iransfer the Phoenix and Americars
chapter 11 cases to this district. HHS argucs that Americars asserts an affiliate relationship with
[nterlink (which by extension makes Phoenix dn afTiliate of Interlgnk). HHS further argues that,
Interlink having filed the first bnnkruptcy' petition, this Court may thus direct, pursuant to Fgp.
R. BanKR. 1014(b), that the Phoenix‘and Americare cascs be transferred from Delaware to
Texas, HHS gocs on to cite the cannections of Interlink and the Interlink Subsidiarics to Texas
and argues that it is important that administration of their eagses occur here even if Americare
ultimately suceceds in regaining control of Interlink.

B. Phoenix and Americare

In the Phoenix Motion, tha Phoenix Debtors asked that the Coutt transfer the cases of
Interlink and the Interlink Subsidiarics to Delaware. At the Seplemiber 4, 2002 hearing, however,
the Phoenix Dcblors indicated they wished to withdraw that request for rclief.f Instead, Phoenix
and Americare urged the Court 10 defer any decision to transfer their cascs 1o Texas. They arg",uc
the Court should first address the question of who controls Interlink — that is, whether Intrepid or
Americare is the proper entity to vote the comimon stock of Interlink. Only after determining
that issue should the Court address whether the Americare and Phocenix cascs should be moved.
C. [aterlink

Intetlink, in the Interlink Response, dcnies.rhat Americare is its affiliate.” Accordingly, it

argues that Rule 1014(b) is not applicablc. On the other hand, Interlink suggests that the Court

‘The Court ncvertheless addresscs the question of the proper venue for Interlink in Section IV.B.2 below.

Both Interlink and the Phoenix Debtors take the position that Amicricere would not be an affiliate of fnterlink
cven though Americare owns the stack of Tnterliok unless Americare gso can vote that stock. “I'hough the
Court in the August 29 Order notcd that Intrepid asd Americare disputed each other’s ownership of the
Interlink stack, this was a mischaracterization of the siluation. Intrepid and Interlink do not appear to question
that Humherson transferred his rights in the stack to Americace (in faet, under the Pledge Agrecment, il is 1

Interlink Memorandum Opinion and Order . Page 6
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invoke 11 US.C. § 105 together with Rule lOIé(a) to arder wransfer of the Phoenix and
Americare cases to this district or alternatively, that the Court recommend that the Delaware
bankruptcy court order such a transfer or “proceed as cxpeditifnusly as possible™ 1o rule on the
Delaware Motion,

The Interdink Response also argue;s that, under applicable case law, its venue is proper
and most appropriale in this district. A; the September 4, 2002 hearing, Interlink’s evidence and
argument were lurgely in support of this point.

II1. Issues
The Court is presented with three issuces it must address:
A.  May a bankrupicy court direct ;lnotller bankruptcy court to transfer to it a case
pursuant to FED. R. BANKR. P. 1014(n) and 11 U.5.C. § 105?
B. Does Fep. R. BANKR. P. 1014(b) apply in the instant case?

C. If it has the power to do so, should the Court order the transfer of the Phoenix and
Amcricare cases to this disiriet?® :

IV. Discussion
Resolution of the issucs before the Court depends on the proper interpretation of Fen, R.
BANKR. P. 1014, Rule 1014 siates:
“Rule 1014, Dismissal and Change of Venue.

(a) Dismissal and Transfer of Cases.

sale as opposed to an aitepipred sale that is an event of default). Thus, contrary te the deseriprion of facts in
the August 29 Order (but consigtent with its vral findings of July 19 and the July 24 Order), the difference
between the parties is limited to Intrepld’s Aght t vote the stock. as Intrepid does not claim to have foreclosed
on it. The Court’s ermoncous statcments in the August 29 Order were not relevant to the decretal portions of
thal order bt may have led the parties to mistake the Coun's understanding of the issue posed in connection
with the Interlink stock.

Because of the Court's declsion, it need not address whether it should recommend that the Delawaie court

transfer the Phocnix and Amwericare <ases 10 this distriet. The Court is distinetly uncomfortable with the
concept of recomunending a speciflc course of action to annther hankruptey judes.

futertink Memorandum Opinion and Order ' Fape 7
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(1) Cases Filed jn Proper District. If a pefition is filed in a proper district, on
timely mation of & party in interest, and after hearing on notice to the
petitioners, the United States trustee, and other entities as directed by the
court, the case niay be transferred to any other distriet if the court
determines that the transfer is in the interest of justice or for the
convenience of the parties.

(2)  Cases Filed in Improper Dijstrict, If a petition is filed in an improper
district, on timely motion of a party in inlerest and aller hearing on notice
to the petilioners, the United States trustee, and ather entities as directed
by the court, the case may be dismissed or transferred 10 any other district
if the court determines that transfer is in the interest of Jjustice or for the
convenience of the parties.

(b)  Procedure When Petitions Invalving the Same Debtor or Related Debtors
Are Filed in Different Courts. If petitions commencing cases undor the Code
are filed in different districts by or against (i) the same debtor, or (2) a
partnership and one or more of its general partners, or {3} two or mare gensral
partners, or (4) a debtor and an affiliate, on motion filed in the district in which
the petition filed first is pending and after hearing on notice to the petitioners, the
United States trustee, and other entities as directed by the court, the court may
determine, in the interest of justice or for the convenience of the parties, the
district or districts in which the case or cascs should proceed. Except as otherwise
ordered by tha court in the district in which the petition filed first is pending, the
prococdings on the other petitions shall be stayed by the courts in which they have
been fited until the determination is made.

Proper upplication of this rulc in the instant cise depends upon whether Amcricare and Interlink
arc affiliates under 11 U.S.C. § 101(2)(A).” which states:
(2) “afhliate" means ~

(A)  entity that direcily or indirectly owns, controls, or holds with power to
vote, 20 percent or more of the outstanding voling securities of the debtor,
other than an entity that holds such securitios =

(i) in a fiduciary or agency capacity without sole discretionary power to
vole such securitics; or
i

(ii) solely to secure a debt. if such'cntily has not in fact exercised such
power to vote;

Section 101(2XDB) is the mirros image of this provi'sion and would be applied identically o show &
debtor is an affiliate of its 20% subsidiary.

Intectink Mcmorendum Opinlon and Order Page 8
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1f there is not un affiliate relationship, any transfer o[" venue must be under Rule 1014{a). If there
Is stich a relationship, subdivision (b) of the rule is brought into play.
A.  Rule 1014(a)

The Court finds no basis in 1t U.S.C. '§ 105 for arrogating to itself the power (o direct
wnother court to transfer  case pursuant 16 Rule 1014(a). Interlink has cited no cases 1o support
its argument that this Court may so at;l. The Court has found none, and the Court would be
hesitant to follow any (other than controlling) authority that provided it maghl engage in a
potential war of orders with another court over the issue of venue. It is most unlikely, in li ght of
past decisions ol the Fifth Circuit, that such a use of section 105 by this Courl would be
approved on appeal.’’ The Court therefore holds that it may not order transfer of the Phoenix
and Americare chapter 11 cascs from Dolaware to Texas pursuant to Rule 1014(a).

B. Rule 1014(b)

Lf any change of venue is to occur in the Interlink, Phoenix and Americare cases, it will
have 1o be under the authority of Rule 1014(b).!" That rule will only apply if Interlipk and
Americare are alfiliates. If they are not. this Court need proceed no furthor.

1. Is Americare Interlink’s affiliate?’

Interlink agrees with Americare and Phoenix thal, in order for Americare and
Interlink 1o be affiliates, Americare must have the power to vote Ilhc stock af Interlink. They

thus read the words “with power to vote” in “, US.C. § 102(2)(A) as modilying the verbs

" See e.g. In re Oxford Mgmt.. Inc., 4 F.34 1329. 1334 (Sth Cir. 1993). Sve afso United States v. Surton, 786
F.2d 1305, 1308 (5th Cir. 1986) (section 105(a) does not authorize the bankruptcy courts 10 create substantive
rights that are etherwisc unavailable under applicable law, or constitute a roving commission to do equity): /n
re Texas Conyumer Finance Corp., 480 F.2d 1261, 1265 (Sth Cir. 1973) (powers granted by predecessor of
section 105(a) must be exercised in manner consistient with title 11).

The Court does have authority (0 otdeér transler of the Interlink caye (and those of the Interlink Subsidiaries) to
++ Delawarc under Rule 1014(a), but no panty secks that relief. v o .

Interlink Memorandum Opinion and Order . Page 9
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“owns™ and “controls™ as well as the verb *holds™ I this interpretation is correct, then in order

to now find an affiliate relationship between Americare ‘and Interlink, the Count would be

required to ignore its determination of July 19, 2002 that the Piedgc Apreement is prima facic
valid and Intrepid is entitled thercunder to vote the stock of aterlink. 1

The Court believes this is not the correct reading of the section. Rather, § 101(2)(A)
poses three conditions upon which afﬂliaintiun méy be premisod: (1) ownership of 20% or mare of
deblor’s voting securities; (2) cantro! of 20% or more of debtor’s voling securities; or (3) the
holding of 20% or more of debtor’s voting securitics if the holder has the power 1o vole the
securities. In the case of ownership or control. the ;{owor o vate the securities {5 unnecessary to
establish an alTiliate eclationship,'?

A Plain Meaning of § 101{2¥A)

The Supreme Coun has repeatedly edjured that the first step in construing the

Bankruptcy Code is to laok 1o (he plain meaning of the provision in question._"' In the instant
case, the Court considers it significant that there is a comma following the word “controls”, but
none preceding the words “with power to vote,” Had Congress intended the latter clause to
apply to an entity that owned or controlled voting sccuritics, such a comma would have been
inserted. The Suprerme Courl, interpreting an identica) gramimatical construction in 11 U.S.C. §

306(b), concluded that the initial comma demonstrated a clear intent to separate the first noun

" HHS suggests that the Court could rely o the asserrion-of an affiliste relationship with Inierlink by

Ameticarc. This, however, would still require preteswding the prior ruling on Americare'’s motion 1o dismiss
did not oceur. To do so would amount to the sort of legul legeedemain by which litigants seck to have their
cake and ¢at it lao, '

HHS, unlike [nterlink, Phoenix sid Americare, concurs with this reading of the statute,

" See ex. Union Bank v. Wolss, 502 US, 181, 161-62. 112 §.C¢ 527, 533 ({1991) (holding that the taer thay
Congress may not have foreseen all of the consequences of a stalutory enactment is not a sufficicnl reason for
refusing to give effect to the statule’s plain meaning): United States v. Ron Pair Emnerpriscs, Inc., 489 US.
235, 241, 109 S.Ct 1026, 1030 (1989) (tusk of resolvitg dispute over meaciag of section S0&(H) began where

- all such inquirics must begin: with the language of the statute itsell).

Interlink Memorandum Opinton and Order Page 10
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clause (in that case “interest on such claim™) fﬂ.>m the modifier (“provided for under the
agrcement™)."" The absence of a comma between the secoid noun clause (“any reasonable fees,
costs, or charges™) required that the Jatter be read together with the modifier.'® In § 101(2)(A),
comparable punctuation dictates that the ¢lause “with power (o yolc" applics only to the verb
“holds™, . ;

Construction of other deﬁnilioﬁs conlirmg this conclusion. Thus in the definition of
“atiomney™ in § 101(4),'” the phrasa “authorized under upplicable law fa practicc law” is set off
from the term “partnership™ to make it applicable to the other types of entity listed in the
section. See also the definition of “indenturc™ in § 101(23),'

b, Qrivins of § 101(ZNA)

A review of (he origins of § 101(2) is also helpful. ‘The Bankruptcy Code’s definition of
“affiliate™ first appears in the Commission on Bankruptcy Laws of the United States (the
“Commission Report”). The definition of “afiliaie™ given in the Commission Report is an

adaptation of former bankrupicy rule 901(3), adopted for use with (he Bankruptey Act. Rule

901(3), which is virmally identical to § 101(2XA), was, in turn. derived from the definitions of

B In Lnitwt States v. Ron Pl Emaprises, Inc.. 489 US. 235, 109 8.C1, 1026 (1989), the relevant portion of
section 5U6{b) was: “[There sholl be ullowed to the holder of such claim, interest on such ¢laim, and any
reasonable fous, costs, or charpes provided for under thie agrecment under which such claim arose.”

" See Ron Pair. 489 .5, o1 24243, 109 S.C1. at 1030-31.

Scetivn 101(4) reads: ~*sitorney” means auerney, prolessional law association, corporation,
or partnership, authorized under applicable law to practice law.”

N Seceg Inre Desilets. 291 F.3d 925, 927 (6ih Cir, 2002) {applying “authorized under applicabie law to
practice law" 19."sttoeney” for purpascs of § 101(4)).

But see aiso § 101(6) (“as defined In Section 761 of this title” applying only lo “commodity options dealer™)
and § 10144) ("in a foreign proceedings™ apparently modifyiog “trusiee™. “adminlstrator” and “other
representative of an estaie”, despite not being et off by commas).

¥ HR Doc. No, 93-137,pt. 4, at $80 n.4 (1973).

Interdink Memorandum Opinion and Ordor Page 11
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“subsidiary company” and “affilistc™ under the Pu‘hlic Utility Holding Company Act of 1935
(“PUHCA™)™ and the definition of “subsidiacy” in § 106(13) of the former Bankruptcy Act.
Section 106{13) of the Bankruptcy Act, when read in connection with former rule 901(3),
provides some indication of what the rule’s drafters intended Lo accomplish. chtion 106(13)
defines a “subsidiary” &s a corporation “Ithe majority of whase stock having power to vote is
owned. . .by [u debtor].” This lmgﬁagc clearly indicates that the operative requirement is
ownership of the voting slock. not the actual ability 1o vote the stock. Former bankruptey rule
901(3) reads: “Affiliate . . . means . .. (B) a person who directly or indirectly owns, controls, or
holds with power to vote, 25 percent or more of the outstanding voting sccurities of the bankrupt
When viewed in the context of the lissue at bar, the interplay of the definitions of
“subsidiary” and “affiliatc™ is instructive. Here, Americare owns 100% of the voting stock of
Interlink and would be Interlink's parent for purposes of section 106(13). On the other hand,
because of the Pledge Agreement, Americare does not have the power to vote the slock of
Interlink, and, as a result, would not be an affiliate of Interlink under rule 901(3) if the Court
were 1o adopt (he interpretation advocated by Interlink. Americare and Pheonix. It is most
unlikely that the draflers of rulc 90)(3) intended that the parent of a J00% owned subsidiary
(within the meaning of section 106(13)) would not be an affiliate (within the meaning of rule
901(3)) of thul same subsidiary even if the pan:-ht had pledged the stock to ils lender and the
lender thereafter exercised the parent’s power 1o vote; rather the parent-subsidiary rclationship

was inlended to be that of affiliates under the rule. As rule 901(3) is the soucrce of the

M Seeld. Sev also 2 COMIIR ON BANKKUPTCY 101.02 (15th od. rov. 2002), Cases found by the Court
interpreting PUHCA's definitions of “subsidiary company” or “affiliate™ neither support nor undermine the
Court’s interpretation of scction 101(2) of the Bankruptcy Code. . -

Interlink Memorandum Opinion and Order Page 12
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Bankruptcy Code definition of “affiliate™. the samé inlerprelation should be given to section
101(2). This conforms to the discussion below of an owner'being an afMiliate even if deprived of
voling rights, .

In explaining the origin of the Bankrupt'cy Code's dcﬁnitio_n of affiliate, the Commission
Report also refers to the definition of “coh(rol" used in the Investment Company Act of 1940
(the “ICA").Z The ICA defines "con1r;)l" as the power 1o excrcise a controlling influence over
the management or policies of a company, unless such power is solely the result of an official
position of such company.?* imponantly, the definition of “control" cited to favorably in the
Commission Report does not require “a power to votc* for a party (o be deemed in control. This
also weigh§ in favor of a reading of section 101(2) of the Bankruptcy Code that limits “with a
power 1o vote™ to “hold" only.

The construction proposed by Imterlink, Phoenix und Americare would lead to illogical
results. To require that the “power to vote™ be toupled with ownorship or control in order for an
entity to meet the definition would render use of the words “directly or indirectly” in § 101(2)(A)
a virtual nwllity, since it is unlikely that an indireet owner ar controller of securities would have
the power (o vote them.™ An owner whose stock is subject to a voling trust or which is the
parent of a parent (e.g., Phocnix), would not satisfy the definition of an affiliate. Yet it is ceriain
that the term “affiliate™ was intended to be broad enough to include a parent of a parent, even

though its immediate subsidiary, not it, would have the legal power to vote the debtor's stock.

T4
ta

15US.C. § 80a-2(9),
The ICA then goes on to set aut certain prsump(ioﬂs ahout control based on ownership of voling securities.
¥ The only court to have construed section 101(2X A} adoptcd the same interpretation ag does this Court for this

reason, nofing that “control” must describe a condition different from holding “with g powet w.vole™,  /n re
Elephant Bar Restuurany, Inc., 20 B.C.D, 228. 231 {W.D. Pa. i990).
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Moreover, that the entity (hat owns g 'dcbtc;r's stock happens to lose or surrender the
power 1o vote the stock (while retaining ownership) should not change that entity’s status as an
affiliate.” Besides excluding from the definition of affiliute he bencficial owner of 20% of a
debtor’s voling stock, ascribing such a result to the transfer of voling power would invite
manipulation of bankrupicy powers, not 6nly in the area of venue, but also in other contexts,
such as recavery of insider preferences.

d. Anplication to the Instant Case.

Based on the preceding analysis, the éoun concludes that an entity that owns 20% or
more of the voting securities of a chapter 11 debtor is an affiliate of the debtor, whether or not it
has the power to vole those securitics. In the cAse at bar, there is no dispute that Humberson sold
his stock to Americare. The issuc rather is whether Americare or Intrepid is the proper entity to
vate the stock. On these facts the Court must hold that Americare is an affiliate of Interlink,
FED. R. BANKR. P. 1014(b) therefore is applichb!e in this case,” and the Cou!-t must determine
Whether the chapter 11 cases of Phoenix and Americare should be teansicrred to this district.

2. houl ourt Order a Transler of Venue in the it Cage?
In detcrmining whether the Phoenix and Americare cases should be transferrcd to this

district, the inquiry runs to whether that transfer will serve “the interest of justice or . . . the

* And thereby a basis for insider s(atus. Ifa parent which executes a proxy ceases upan focfeiting voting power
1o be an sffiliate of its subsidiacy, the principal basis for its insider status woutd disuppear as well, 11 US.C. §
101(31)(B) und (E).

*  Americare and Phocnix intimated that, as they have withdrawn their motion undec Rule 1014(b) and os the
mation by HHS has not been vigorously prosecuted ard is premiscd on dubious drounds. the Count is not able
to of should not invoke that rule. Even it the Phoenix Motion has been effeetively withdrawn, the Court
belicves (he 1IHS Motion is sufficient. Morcover, the Court arpuubly could invoke Rule 1014(b) on its own
mation, See £.g. 9 COLLIER ON BANKRUFTCY §1014.02{2](b] {1 3th od. rev. 2002) (discussing a bankruptcy
courr’s atllity tu invoke Rule 1014(a) sua sponre through ssction 105(1)). -
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convenience of the parties.™  This inquiry must focus principally upen the Phoenix and
Amcricare cases, nol the Interfink case. The Court may, however, Lake into account the effect on
administration of the cases of Interlink and the Interlink Subsidiaries in deciding between the
alternatives of leaving the Photnix and Americare cascs pending in Delaware (subjeet to the
Delaware Motion) or directing their traﬁsfer for administration in this Courl. Moreover, the
propriety of maintaining venue in Texas for Interlink and the Interlink Subsidiaries is relevant
because, if Interlink’s stock (und so its management) is ultimately determined to be under the
contro) of Americare, a new mave 1o administer Intetdink and its upstream effiliates in the same
courl is likely to be wndertaken.

The Coun, therefore, considers relevanit to the question before it the evidence presented
by Interlink on Scptember 4, 2002. This evidence showed that (1) most creditors of Interlink and
the Interlink Subsidiaries arc located in Texas;? (2) Interllnk maintains its principal places of
business in Texas in close proximity to the Court; (3) a majorily of the wilqesses likely to be
necessary to the Interlink case are locsted near this Count:® (4) the assets and businesses of
Interlink center on Texas; (5) the administration of the Interlink and Interlink Subsidiary cases
will be more cconomical here than in Delaware. The Court has considerable experience with
Intertink, having addressed the stock issue, eritered orders respeceling use of cash collateral and

financing, appointed an exuminer. considered the relations between HHS and Interlink, and

[
=

FED. R, BANKR. P. 1014(b).

* Aspoted by the court in Iy s¢ Enron Com., ot al. {Bankr. S.0.N.Y. Case Nao. 01-16034(AJC)), the cogvenience
of the forum ie as significant os the location of creditors. Fort Werth, halfway beiween the east and west
coasts, served by Dallas/Fort Worth Airport and at or near the hub of four intcrstate highways. ceptainly is vne
of the most accessible cities in the United States,

P Infect, in procesdings in the Interlink case. Arericare has been an sctive participant, cusily uble to produce it
witnessed, most of whom live within easy driving range of this Court.
Interllnk Memorandum Opinion and Order ' Pape 1§
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addressed a number of operational and _administrali.ve questions, Under the tests- adopted in
Muatier of Comntonwealth Oil Reflning Co., Inc., 596 F. 24 1239, 1247 (5th Cir. 1979), cert. ilen.
444 U.S. 1045 (1980) and its progeny (e.g. Ju Re Moss, 249 B.R. 411 (BANKR. N.D. TEX. 2000)
and /n re the Consoliduted Companies, 113 B.R. 269 (BANKR. N.D. Tux. 1989)), there can be no
question that this Court is the proper — pcrh-aps the only logical - venue for the chapter 11 cascs
of Interlink and the Interlink Subsidiaﬁcﬁ
Becuuso the Inteclink cascs are best kept in the Northern District of Texas, the Court must
consider the effect on efficiency of adminisiration of these cases in its decision respecting
Phoenix and Americare. To the exient administration of the Phoenix and Americare cases in
Delaware would adversely affect proceedings in this Court, the resulting prejudice to Interlink,
the Interlink Subsidiaries and their creditors niust be balanced against any inconvenience or
prejudice that might be suffered by Phoenix, Americare and their creditors if those cases are
transferred to this district.
| a | Consideration of Commonweaith Oil Factors with Regpeet o Phoenix Debtors
In determining whether the Phoenix and Americare cases should be transferred to
this district, the same factors are relevant as were’ considered by the Fifth Circuit in deciding the
Commonwealth Qi} case.®® Thus, location of the Texas and Delaware forums vis-3-vis (1)
creditors, (2) the debtors, (3) witnesses and (4) asscts must be considered as well as the efficient
edministration of the' Phoenix and Americars estates and the necessity . for  ancillary

administration given venue in either forum.™ The Count has dctermined facts relevapt 1o this

" See c.g. dn re Mass. 240 BR, 411, 425 (Dankr. N.D. Tex. 2000): /1 re Consolidated Companiss. 113 B.R. 269,
274 (Rankr. N.D. Tex. 1989); /n re Fope Vinyards, 90 B.R, 252, 255 (5.D. Tex. 1988),

¥ Commonwealth Oil, 596 F. 2d at 1247,
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examination from the statements of counsel for lhe Phoenix Deblots and frorﬁ documents
available at the Delaware bankruptcy court's website.

Though incorporated in Delawarc, Phoenix, like Americare, has its principal place of
business in Dallas, Of its 20 lurgest creditors, Phocnix lists seven from Texas (more than any
other state; no creditor on the twenty la'rgest list is from Delaware). Amcricarc lists only
Interlink as a creditor. As discussed above, Americare has had no problem producing witnesses
in Fort Worth, and the Cour infers the convenience for witnesses would be as well served by
administration in the Fort Worth bankruptcy courl as in Delawn;e. Counsel has represented to
the Count that Americare and Phoenix are holding qompaauies with no direct operations. Thus
far, nothing bas occurred in the Delawarc bankruplcy court that would complicate transfer of the
lwo cases to Texas. |

On the other hand, the Americare case, at leasl, is interiwined with the lnterlink case,
Besides the issue of voting control of Interlink’s stpck, Interlink has commc_mced 2 voidable
transfer action against Americare and alleges that Americare has “stolen™ employves and patients
from it (an allegation supported by the Examiner). If Americare’s case remajns in Delaware,
resolution of these issues will necessarily be in a forum remote from that in which one
contestant’s cases is pending — leading, as a practical malter, to proceedings ancillary to either
Armericare or Interlink’s chapicr 11 ease. In sum, [actors dependent on proximity favor transfer
to this district, As o efficient adminisiration of the Phoenix and Americarc cuscs, the lack of
activity in Dclaware suggests little will be lost from their removal from that district.  The
presence of so many interested partics in Texas surely sopports this districel as a proper venue.

The Court concludes the cases of the Phoenix Debtors cases will not be adversely alfecied by a

Interlink Memorandum Qpinion and Order Pape 17
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transfer to Tecxas. Indeed, there is obvious advantage to having all cases and adversary

proceedings pending in the same court.

b, Effect o Interlink

As this Court indicaled in lh-e August 29 Order, the inconvenience of litigating in
another forum is a minor factor in the vduc decision. In the case at bat, howcver, the disputes
between Americare and Interlink affect the very opetation of Interlink's business, The
subsidiaries of the two cntitics compete in at least some geoyrapbical arcas with one another for
patients, independent providers and employees.

The filing in Delawarc by Phoenix and Americare has already delayed this Court in
addressing the question of who has voling control of Intetink’s stock. [f thé Phaenix and
Americare cases remain in Dclaware, filings by operating subsidiarics could follow,
compromising this Court’s ability to protect Interlink’s going-concern value. This, in tum, could
impair Interlink’s rcorganization. Considering that Phoenix and Americare are helding
companies, and considering how little has occurred in their Delawarc casc, there can be no doubt
that the potential impact on Interlink of those cascs repraining in Delaware weighs in favor of

their transfer to Texas.

c. Arguments of Phoenix and Americare
Phoenix snd Americare make four érgume_.-nts in favor of the Delaware venue. In
the Phoenix Motion, they suggest their creditors would prefer their cascs 1o proceed in Delaware,
but the Court has been presented with no c\;idence of this preference. They point to the
delerence that should be given 1o a debtor's choice of venue, but that would seer 1o matter little

when a court is dealing with holding companies without active business operations. The Phoenix

Interlink Memoraoduin Opinion and Order ‘ . Page 18
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Motion also argues (primarily with regard to Iﬁtcrliﬁk's venue) that the law of the Third Circuit
may provide advantages as opposed 1o that of the Fifth Circuit (see footiote S above). Even
assunting it is appropriate for this Court to decide g venue issue on the premise that & debtor
should not be burdened by case law binding in this district, it does not appear that any advantage
would accrue to Phoenix or Americarc by r'easo'n of Third Circuit law in this area.

Finally, Phoenix and Americare .mle they have retained professionals closer (o Delaware
thun Texas. Yet Amcricarc has been ably represented in the Interlink case by two tfirms in
Texas. Moreover, Phoenix clearly is familiar with lawyers in the Dallas-Fort Worth area, as
three of its 20 largest creditors are law firms with a major presence here. Finally, as noted
above. Fort Worth is easily accessible ~ perhaps more so than Wilmington. Present bankruptcy
counscl for Phoenix and Americare would find it easy to travel to this Court and may be certain
of recciving a wanmn welcome.

Phocnix and Americare argued on September 4, 2002 that determination of the venue
issue should be deferred until the Court decides whether Intrepid or Americare should vote the
Interlink stock. While that suggestion has surface appeal, it simply is not practical. Pmceedings
in Texas could be affected by further filings in Delaware, and the issue of venue, for the sake of
all parties, is better sst to rest now than later.

V. Conclusion and Order

For the foregoing reasons, the Court concludes that the intercst of justice and
convenienoe of the partics is best served by administration of the Interlink, Phoenix and
Americare cases in the sume coust, Given the nature of the debtors, the location of their
businegses and the stage of proecedings, that court should be the bankruptcy court for the

Northern District of Texas. It is, thercfore,
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ORDERED that the Phoenix Motion is DENIED: and it is further
ORDERED that the relief sought in the Interlink Response is DENIED; and it is further

ORDERED that the HHS Motion is GRANTED: and it is further

ORDERED that venue of the Americire Management, Inc., and The Phoenix Group
Corporation chapter 11 cases is ransferred from the District of Delaware to the Northem Disirict
of Texas, effectives us of the entry of this Onder.

Signed this the Z;L day of September 2002,

HALRL LYNN,” -
UNITED STATES BANKRUPTCY JUDGE
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